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WHY IT MATTERS
• Source: Civil Legal Needs Study Update,
Washington State Supreme Court (June
2015).
• “in 2003 low-income people reported
the highest prevalence of problems in
the areas of housing, family relations
and employment. More than 10 years
later, health care and consumer /
finance represent the most frequent
areas where people experience the
greatest number of problems….”

TOP CONSUMER LAW ISSUES PER 2015
CIVIL LEGAL NEEDS STUDY UPDATE
• Source: Civil Legal Needs Study Update, Washington State Supreme
Court (June 2015).
• Top issues confronting low-income consumer clients include:
• Harassed by creditors (and bankruptcy legal needs)
• Deceptive lending practices (and lender problems)
• Credit problems due to identity theft
• And more.
• Note: “healthcare” and “housing” are addressed separately from
consumer law in the study.

“CONSUMER LAW” DEFINED
• For purposes of today: laws governing rights of consumers (purchasers for home or
personal purposes) in business transactions.
• Note: plaintiff under CPA can be a business or other entity though!

• Goal today: overview of relevant sources of consumer law and how issues might present.
• What today won’t cover:
• Debtor/creditor law in detail (bankruptcy).

CONSUMER STATUTES: THE TOOL KIT
• Washington Consumer Protection Act (Chapter 19.86 RCW)
• “To prevail on a CPA action, the plaintiff must prove an ‘(1) unfair or
deceptive act or practice; (2) occurring in trade or commerce; (3)
public interest impact; (4) injury to plaintiff in his or her business or
property; (5) causation.’ Hangman Ridge Training Stables, Inc. v. Safeco Title
Ins. Co., 105 Wash.2d 778, 780, 719 P.2d 531 (1986).” Klem v.Washington
Mutual Bank, 176 Wash.2d 771, 782, 295 P.3d 1179 (2013).
• “a claim under the Washington CPA may be predicated upon a per se
violation of statute, an act or practice that has the capacity to deceive
substantial portions of the public, or an unfair or deceptive act or
practice not regulated by statute but in violation of public interest.”
Klem, 176 Wash.2d at 786.

WHAT IS A “UDAP?”: EXAMPLES
• “for a trustee of a nonjudicial foreclosure to fail to exercise its authority to decide whether
to delay a sale,” and “falsely notarizing a notice of [trustee’s] sale.” Klem, 176 Wash.2d at 79697 (see also duties of trustee in Deed of Trust Act, Ch. 61.24 RCW).
• Debt collector representing “an unadjudicated insurance subrogation claim as a liquidated
debt that must be immediately paid.” Panag v. Farmers Ins. Co. of Washington, 166 Wash.2d 27, 65,
204 P.3d 885 (2009).
• Evergreen Collectors v. Holt, 60 Wash.App. 151, 155, 803 P.2d 10 (Div. 2 1991) (violation of
Collection Agency Act [Ch. 19.16 RCW], e.g. demanding attorney fees where not allowed by
law, is a per se violation of the CPA).
• Collection Agency Act: includes a long list of prohibited practices! RCW 19.16.250.

WHAT’S NOT A “UDAP?” EXAMPLE
• Violations of the Residential Landlord-Tenant Act. State v. Schwab, 103 Wash.2d 542, 693
P.2d 108 (1985).
• See the remedies available (to the tenant) under Ch. 59.18 RCW.
• RLTA postdates the CPA; Legislature had specifically considered making violations of the RLTA
per-se CPA violations, but did not include such language in the final bill.
• How does the Schwab court’s reasoning compare with Klem or Hangman Ridge (1986)?

OTHER SOURCES OF CONSUMER LAW
• Key federal laws concerning consumer finance
• Truth in Lending Act and Regulation Z (disclosures to consumers at time of loan origination);
See 173-page summary of related laws: https://files.consumerfinance.gov/f/201503_cfpb_truthin-lending-act.pdf.
• Fair Credit Reporting Act (procedures for resolving disputed information reported to credit
reporting agencies, for example).

OTHER SOURCES OF CONSUMER LAW (WA)
• Many statutes create per-se violations of the Consumer
Protection Act.
• Some key statutes to be aware of:
• Consumer credit agreements (loans, forbearance
agreements) do not need to be in writing. RCW 19.36.110.
• Did the lender make an oral agreement or
representation? Might be enforceable by the
consumer—or by the lender.
• Retail Installment Sales Contracts – agreements to extend
a consumer’s payment due date enforceable (and charges
generally prohibited unless agreed in writing). RCW
63.14.156.
• Lemon Law: Ch. 19.118 RCW (governing rights of
purchasers of vehicles that need repairs)…

FIRST SCENARIO
• Samantha is making payments the first of each month on her new car, but she has extra costs
this month for a medical procedure. Her car loan servicer assured her over the phone that she
could make a payment two weeks late with no penalty, but shortly after the first rolls around, she
discovers her car has been repossessed. What can she do?
• Oral forbearance agreement should be enforceable.
• Damages claim under CPA. What is her injury?

HOUSING
• For most renters, Ch. 59.18 RCW (Landlord-Tenant Act) governs; for manufactured
housing, Ch. 59.20 RCW.
• Some key issues (especially for renters with non-professional landlords): no damage deposit
without written lease & property walk-through checklist. RCW 59.18.260; 59.20.160.
• Landlord needs to give written receipts for cash payments and provide written explanation of
any deposit retained after end of lease.
• In tenant’s action to recover deposit, reasonable attorney’s fees available to tenant.

HOUSING (CONT’D)
• Real estate transactions
• See duties of realtor, RCW 18.85.361; cf. seller’s liability statute, Ch. 64.06 RCW.

• Protections available to homeowner behind on mortgage:
• Can request mediation to attempt to obtain mortgage loan modification. RCW 61.24.163
(Foreclosure Fairness Act; mediation program administered by Dep’t of Commerce and NJP has
helpful best practices for mediation guide).
• Deed of trust trustee subject to duties of impartiality as to homeowner and lender (beneficiary).
• See statutory duties for trustees, beneficiaries: Deed of Trust Act, Ch. 61.24 RCW. Violations can be a basis
for Consumer Protection Act case. Klem, 176 Wash.2d at 796-97

SECOND SCENARIO
• Tom and Lisa were making payments on their home mortgage until
Tom lost his job a few months back. A document called a “Notice of
Default” arrived at their door last week from the mortgage lender.
What can they do to stay in the home, if they can’t pay off the arrears
now?
• One possibility: refer to mediation under FFA if they meet
all program criteria.
• What if they actually don’t want to own the house anymore?
• Options usually include voluntary handovers known as
“cash for keys;” allowing foreclosure to go through
probably results in more fees.

DEBT COLLECTION
• Fair Debt Collection Practices Act at the federal level (15 U.S.C. § 1692)
• Various prohibitions; includes abusive, harassing telephone calls; seeking unjustified amounts.
• But note: FDCPA generally inapplicable to the original creditor on a debt; statute is meant to
govern third-party collector activities.

• State laws include:
• Prohibited practices for debt collectors, RCW 19.16.250.
• In the case of medical debts, see also specific rules concerning low-income individuals entitled
to charity care from hospitals and medical centers. RCW 70.170.060.

TELEPHONE SOLICITATIONS
• It’s a big problem: 7.1 million consumer complaints to FTC about unwanted calls in 2017
(5.3M in 2016)!
• Regulated by federal Telephone Consumer Protection Act, 47 U.S.C. § 227.
• Federal Trade Commission operates “Do Not Call List.” Consumers can join for free.
• Only governs certain types of calls (e.g. commercial solicitations, but not surveys or charity).
• Even without joining the list, still prohibits certain calls (autodialer/robocall to consumer’s
phone without prior written consent).
• See also RCW 80.36.390 (Washington telephone solicitation legislation adds additional
remedies).

THIRD SCENARIO
• Howie is on the Do Not Call list, but he has been getting a lot
of calls on his personal cell phone lately. Sometimes they say
they’re about a cruise he won to the Bahamas, but sometimes
it’s a debt collector demanding that he pay his overdue hospital
bill from several years back. If it’s on, his phone rings constantly,
even in the middle of the night. He doesn’t know what to do.
• FDCPA prohibits excessive calls; TCPA prohibits
solicitations to number on Do Not Call List.
• Consider whether hospital should have screened for
charity care.

QUESTIONS?
• Contact Walter Smith, walter@smithdietrich.com
(360) 918-7230

THANKS FOR ATTENDING!

