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I.

INTRODUCTION

Appellant the Olympia Urban Waters League, submits this brief in support of its appeal

of the City of Olympia's determination of non-significance and land use approval for the
proposed development as provided by RCW 43.21C.075.

WAC 197-11-680, OMC 14.04.160,

and OMC 18.75.020. The Appellant, the Olympia Urban Waters Le4gue, is a Washington

19

nonprofit corporation. It is composed of Olympia residents who advocate for improving water
20

2l
22
23

24
25
26
27
28

quality and preserving and enhancing the unique biological and ecological diversity of the
watenvays in Olympia. The League promotes environmental education and advocates that the

City ofOlympia embrace environmental stewardship of its urban waters and assume the identity

of "the Venice of the Northwest." League members enjoy visiting the urban watenrays
including Moxlie Creek and East Budd Bay for several purposes including the opportunities to
view, enjoy, and study wildlife and plants in the urban environment. See generally hltp.X/ r-ben-

'

waters.cogr (League' s website).
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1

If this development is approved, the League and its members will be harmed because,

2

among other things, the project will limit the restoration options for Moxlie Creek and East Bay
3

and exacerbate existing degraded habitat conditions and environmental pollution. Degraded
4

living conditions in the Moxlie and Indian Creek watersheds and East Bay harm the entire food
5
6
7
8
9

chain necessary to the unique Budd Bay marine ecosystem, and the failure to remedy known
impairments in those waters causes ongoing harm to the League by limiting the opportunity to
observe and appreciate healthy and thriving native plants and aquatic life and the other wildlife
that depends on it in the area surrounding the historic estuary. The League will also be injured

10

in its educational and scientific endeavors by the loss of fish habitat and a viable path to

11

achieving healthy intertidal exchange in the historic estuary.

12

The City’s determination of non-significance for the proposed development is in error

13

because it ignores the cumulative impacts of commercial development upon the historic estuary,

14

water quality, and fish habitat and “piecemeals” the environmental assessment by ignoring the

15

indirect effects of future related development. Based on the record, the land use approval

16

infringes upon established treaty fishing rights and ignores the City’s obligation to remove an

17

unlawful fish passage barrier adjacent to the site. Appellant respectfully asks the hearing

18

examiner to vacate the City’s determination of non-significance and land use approval and

19

remand the matter with directions to prepare an EIS or obtain the necessary technical studies or

20

reports to demonstrate that the proposed development will not have a significant adverse impact

21

upon water quality and critical wildlife habitat and ensure that the development does not further

22
23
24
25

interfere with established tribal treaty fishing rights.
II.

GROUNDS FOR APPEAL

As set forth in the notice of appeal, the City failed to evaluate the probable, significant,
adverse effects of this non-water-dependent, mixed use commercial/residential development

26

and related future projects upon water quality and fish habitat in the historic estuary that once
27

connected Moxlie Creek and Indian Creek to East Budd Bay. Based on existing documents
28
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1

available to the City, it should be evident that significant cumulative, direct, and indirect

2

impacts to water resources will result from this project and that its land use approval enables
3

the further infringement of established tribal treaty fishing rights.
4

A. Factual Background
5
6
7
8
9

Proposed development project
A private developer, 3rd Gen Investment Group, LLC (the “applicant”), executed a
ground lease and option agreement with the Port of Olympia covering the entirety of three portowned parcels. The developer then applied for approval from the City of Olympia to construct

10

“three buildings, 86 residential units, parking for 73 vehicles, and approximately 8,500 sq.ft. of

11

commercial space” and pedestrian pathway on a relatively small portion of the three Port parcels

12

located at the corner of State Avenue and Jefferson Street in downtown Olympia. Determination

13

of Non-Significance, 1; see also Approved Site Plan (Exhibit 1). On February 15, 2018, the City

14

issued a Determination of Non-Significance under the State Environmental Policy Act and a land

15

use application approval for the proposed development. The SEPA DNS was supported by an

16

environmental checklist dated October 25, 2017.

17

The checklist incorrectly notes (§ A.7) that “[n]o future additions, expansion, or further

18

activity related to or connected with this proposal are planned.” In reality, as shown in the

19

adjoining

20

document, the proposed

21

development is located

22

Port

on only a small portion

23

of three Port-owned lots

24

covered by the Port’s

25

agreement

with

the

26

developer. Although not
27

disclosed in the checklist, the developer, 3rd Gen Investment Group, LLC also has an option
28
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1

agreement to develop the remaining approximately 135,000 square feet of those lots. Port

2

Commission Meeting Packet, January 9, 2017, 2; see also id., slide printout at page 2 (slide,
3

overleaf, showing map of optioned area and leased area) and id., slide printout at page 4 (map
4

designating Lots A-F) (Exhibit 2).1 Thus, the developer’s current land use action is only the first
5

in a series of projects

6

planned

7

for

the

historic estuary. For

8

example, the Port’s

9
10

meeting

11

reflect

12

pedestrian walkway

13

at the east edge of the proposed development “will also act as the start of a pedestrian only

14

connection between State Avenue and Marine Drive.” Id., Port Meeting Materials, page 1.

15

Additionally, a conceptual map included in Port Commission meeting materials reflects multiple

16

mixed-use structures being erected on the optioned land in coming years as part of the Port’s

17

plan to “[c]omplete the revitalization of the East Bay district.” Id., slide printout at page 2 (slide

18

titled “East Bay Redevelopment VISION 2025”); see also Mike Reid e-mail dated September

19

30, 2016 (paragraph “B)” summarizing concept under development and communications about

20

the same with the City) (Exhibit 3).

21
22
23
24
25

materials
that

the

The proposed development is not a water-dependent use in any sense. In fact, the Port’s
Real Estate Manager told the Port Commission that the biggest challenge for landing the project
is that there are many alternative sites in downtown Olympia and elsewhere for the project. See
Exhibit 2, slide printout, page 2 (slide showing “[c]ompetition with other communities for
private development interest” and “high volume of vacant or underutilized commercial

26
27
28

1

As part of its lease-option agreement with the applicant, the Port agreed to amend the existing binding site plan to
accommodate future development. See Reid e-mail dated September 30, 2016 (Exhibit 3) (addressing plans to
amend site plan).
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1

properties in [downtown Olympia]” as challenges for the project). The environmental checklist

2

correctly notes (§ B.1.c.-d.) that the development will be constructed on a filled Budd Bay tidal
3

flat that fell by 5 inches in the 1949 earthquake and which, according to City planning
4

documents, is likely to be inundated by anticipated higher sea levels. The project will apply an
5
6
7
8
9

impervious service to 88% of the site. (§ B.1.g.) The checklist acknowledges that the site is
adjacent to Budd Bay but downplays the site’s proximity to the historic Moxlie and Indian Creek
delta and estuary, noting only that the current piped creek alignment is about 250’ from the initial
phase of the proposed development and that the current alignment of Moxlie Creek is 15 feet

10

below the existing surface of Chestnut Street. (§ B.3.a.1.) The checklist notes that the project is

11

not within a critical area. (§ B.8.h.)

12

Chestnut Street runs through the middle of land the Port and applicant plan to develop

13

and the Moxlie/Indian Creek culvert extends from approximately Union Avenue Southeast and

14

Southeast Plum Street to an outfall in the East Bay of Budd Inlet in Puget Sound. The outfall is

15

near the intersection of Olympia Avenue Northeast and Northeast Chestnut Street. Two creeks

16

flow through the culvert: Moxlie Creek and Indian Creek; for convenience, this brief will refer

17

to the structure as the Moxlie Creek culvert in keeping with common usage in the community.

18

Port Commission Meeting Packet, slide printout, page 8 of (map of culvert path). The culvert is

19

tidally influenced and it has been determined to be an anadromous fish passage barrier. 2003

20

Olympia SSWP, Appendix E, p. E-9 (Exhibit 4); 2017 Olympia [Draft] SSWP Ch. 8, 16 (Exhibit

21

5). The Squaxin Island Tribe has adjudicated usual and accustomed fishing rights in East Budd

22
23
24
25
26
27

Bay. United States v. Washington, 384 F.Supp. 312, 377-78 (W.D. Wash. 1974).
Waters and Habitat in Moxlie and Indian Creek Culvert and East Bay
“In the undisturbed state, [Budd] inlet consisted of extensive tidal flats bounded by hills
and bluffs. Mudflats extended to the present location of Priest Point Park or approximately one
mile beyond what is now downtown Olympia.” East Bay Habitat Enhancement Plan, 5 (1994)
(Exhibit 6). “Currently, the area of the estuary is approximately 25 percent of the estimated

28
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1
2

predevelopment area. Although impacted by urban development, East Bay continues to provide
important habitat for wildlife and public appreciation.” Id., 11. “Indian and Moxlie Creeks once

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

discharged to East Bay approximately 3,100 feet upstream of their current pipe outlet. Many
years of filling culminated in the creeks being joined near their once separate mouths and piped

19

under downtown Olympia to the current creek mouth.” Id., 12. An 1879 engraving provided by

20

the Library of Congress shows (on the left) the mostly unfilled shoreline of the East Bay estuary

21

at high tide, with Indian Creek and Moxlie Creek emptying into the southernmost tip of the

22

estuary. Glover, Bird’s eye view of the city of Olympia, East Olympia and Tumwater, Puget

23

Sound, Washington Territory, 1879 (A.L. Bancroft & Co.), LOC call number G4284.O5A3

24

1879.G6 (Exhibit 7).

25

As the City of Olympia developed, the filled southern area of East Bay was used for

26

various lumber and timber industrial activities. The applicant’s project is currently named after

27

Ed Westman, the founder of the Olympia Veneer Company, which was formerly located at the

28

site of the proposed development and treated wood with creosote and other chemicals. A
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1

historical photograph shows the Olympia Veneer Company and lumber industry structures in

2

operation around 100 years ago. Plywood in Retrospect: Olympia Veneer Company (Exhibit 8)
3

(No. 7 in a series of
4

monographs

on

the

5

history of West Coast

6

plywood

7

plants)

(Plywood

8

Association,

9

Pioneers
March

1969).

10

Though

11
12

populations

have

13

dwindled from historic

14

levels,

both

Indian

15

Creek

and

Moxlie

16

Creek “have historically supported anadromous fish. Chum, sea-run cutthroat, coho, chinook,

17

and steelhead all historically migrated to Indian Creek.” 2003 Storm and Surface Water Plan

18

Appendix D (Exhibit 9), D-26; see also id. (“coho, chinook, and steelhead spawn in Moxlie

19

Creek, primarily in the upstream creek segments within Watershed Park”). Regarding water

20

quality in the local watershed, this SSWP noted: “Fecal coliform concentrations are consistently

21

high, and the Indian-Moxlie Creek system has been identified as a source of fecal coliform

22
23
24
25

bacteria contamination to Budd Inlet.” Id.; see also Indian/Moxlie Creek Comprehensive
Drainage Basin Plan, Chs. 5-6 (Indian and Moxlie Creek Systems-Indian Creek Basin Problem
Analysis) (May 1993) (summarizing water quality degradation extant at that time) (Exhibit 11).
Poor water quality has been consistently observed in Moxlie and Indian Creeks and East

26

Bay over the past decades due to various contributing factors. As long ago as the 1994 East Bay
27

Habitat Enhancement Plan (Exhibit 6), it was recognized that “East Bay experiences some of

28
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1

Budd Inlet’s most marked depletions of dissolved oxygen,” id., 13, and that impairments to the

2

water quality included fecal coliform bacteria, dioxin, and other environmental contaminants.
3

Id., 14; see also Empirical Evaluation of the Potential for Soil Constituents to Migrate to Surface
4

Water via Groundwater, pp. 6-7 (Pioneer 2011) (Exhibit 10) (“East Bay is a Category 5 impaired

5
6
7
8
9

water body on the Clean Water Act (CWA) 303(d) impaired water list due to polychlorinated
biphenyls (PCB) contamination, carcinogenic polycyclic aromatic hydrocarbons (cPAHs)
contamination, and decreased dissolved oxygen concentrations.”). Recent data available through
the Washington Department of Ecology’s Water Quality Atlas shows that East Bay’s waters

10

suffered from a Category 5 impairment for low levels of dissolved oxygen in 2004, and again in

11

2008, 2012, and 2014; Moxlie Creek and Indian Creek are both listed as Category 5 impaired

12

water bodies due to elevated levels of coliform, or E. Coli, bacteria (Category 5 impairments for

13

Moxlie Creek as of 2004, and again in 2008, 2012, and 2014; for Indian Creek, currently listed

14

as

15

https://fortress.wa.gov/ecy/wqamapviewer/map.aspx (last accessed September 14, 2017).

Category

5).

See

generally

data

available

at

16

Efforts to stem East Bay and Moxlie and Indian Creek’s water quality deterioration have

17

proven ineffective. See generally 2017 SSWP, Chapter 7 [Draft] (Exhibit 5) (summarizing issues

18

in Moxlie and Indian Creek basins including high level of impervious surfaces); 2003 SSWP

19

(Exhibit 9), D-24-26, D-34 (describing water quality as “poor”). As studies over the years have

20

acknowledged, an estuary restoration project has the potential to ameliorate impairments to the

21

waters and habitat in and around East Bay. For example, the 1993 City-County Basin Plan for

22

Indian and Moxlie Creeks recommended one option: “[r]eplace instream pipe with a more

23
24
25

natural creek channel for a portion of the combined Indian and Moxlie Creek flowing under
downtown Olympia.” Plan, 109 (Exhibit 11) (Recommendation 10.2.1). The report
recommended “establishing a natural creek channel through a portion of downtown Olympia.

26

The undertaking would build upon the project presented in Alternative II to open the channel
27

from Marine Drive to State Avenue (Recommendation 9.2.4). The new channel could not mimic
28
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1
2

the historical estuarine environment, but would provide improved aquatic habitat.” Id. One noted
challenge for the recommendation was that “[t]he creek is approximately 20 feet underground in

3

the vicinity of 4th Avenue and Chestnut Street. In this area, creek restoration would require the
4

construction of extensive retaining walls or demolition of existing buildings.” Id (emphasis
5
6
7
8
9

added). In the same recommendation, the author noted that “[n]umerous communities, both
regionally and nationally, have completed similar creek modification projects in downtown
areas. In the long-term, the projects are typically very popular and generate economic benefits
to downtown areas.” Id.

10

More recently, a report of the Puget Sound Nearshore Ecosystem Restoration Project

11

(Strategic Restoration Conceptual Engineering – Design Report, Appendix A: Action

12

Characterization Report Results, March 2011 [Draft]) (Exhibit 12) reviewed possible restoration

13

plans for the Indian and Moxlie Creek delta proposed by the City of Olympia. The “full

14

restoration” option described in the report was similar to Recommendation 10.2.1 from the 1994

15

City-County Basin Plan, and included within its scope of work the following, among other

16

things:

17
18
19
20
21
22
23
24
25
26

Full restoration would include removal of a limited amount of fill and stream
culvert from Olympia Avenue NE south to State Avenue NE. This fill and culvert
removal would occur along the Chestnut Street right-of-way but, due to the depths
of fill, would likely involve adjacent parcels on the east and west sides to provide
space for transitional slopes…. This restoration action would remove the stressors
of nearshore fill, impervious surface, a stream crossing, and land cover
development from a small portion of the former mudflat. The processes of tidal
hydrology, freshwater input, tidal channel formation and maintenance, and solar
incidence would be restored to a small area that is now covered.
PSNERP Report, 5 (emphasis added); see also id. (noting refinements in the design would be
needed as “fill removal would involve adjacent parcels whose owners have not been identified”)
(emphasis added). The report also contemplated a “partial restoration” option which did not
include daylighting the stream currently contained in the culvert. The report concluded that, in
view of the limited scope of the improvements under the partial restoration option, “[w]e believe

27
28
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1
2

the full restoration option could meet the criteria, but the partial restoration alternative would
not.” Report, 9. The report did not recommend the partial restoration alternative.

3

In addition to the possibilities suggested by the 1994 and 2011 studies referenced above,
4

numerous other options exist for restoring the Moxlie and Indian Creek delta.
5
6
7
8
9

For example, in an effort to demonstrate that the initial phase of the developer’s project
would not impair any future restoration project, the Port’s staff prepared conceptual cross-section
diagrams below (obtained through a public records request), which show three conceptual
options for daylighting Moxlie and Indian

10

Creeks. The first option, “Daylighting,” would

11

open the top of the buried culvert without

12

creating any habitat, and would require at least a

13

strip of land in the middle of Chestnut Street.

14

The second option, “Stability,” would provide for sloping surfaces on the sides of the restored

15

area noting that at a

16

minimum,

17

would have to be 2.5:1

18

to

19

yielding a width of at

20

least 93 feet. No space

21

for habitat would be

22

created in the “Stability” option, presumably due to the steep incline of the sides. The final

the

remain

slope

stable,

23
24
25
26
27
28
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1

option, “Habitat,” would be a minimum of 360’ in width, with a slope of no steeper than 10:1 to

2

achieve any value for habitat. As these diagrams show, a restoration of Moxlie Creek delta would
3

require use of land included in the ultimate buildout contemplated by the Port and the applicant,
4

and likely land from the initial phase of the proposed development site as well. Exhibit 13.
5
6
7
8

Based on an e-mail sent by Port legal counsel to the Port Executive Director on
November 12, 2015, the Port is aware of at least one
conceptual design for a daylighted Moxlie and

9
10
11
12
13
14
15
16
17
18
19
20
21

Indian Creek that would

22

require virtually all of the lease and optioned land as part of a redesigned downtown Olympia.

23

Exhibit 14. The design anticipates the year 2100, when sea-level rise will have significantly

24

impacted the downtown urban area. The rising sea level is projected to submerge significant

25

portions of downtown Olympia, including the historic estuary area underlying the proposed

26

development. Compare Snyder, 2 (Figures 2.5 and 2.7, showing current Olympia downtown

27

built environment and projected sea-level rise covering the proposed development site by 2100)

28

with Snyder, 3 (master plan, with design envisioning marshland restoration at site of proposed
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1

development site, and daylighted creek) (Exhibit 15). In this conceptual design, the proposed

2

development site would lie either in the zone submerged by 50 inches of sea-level rise, or in the
3

zone restored to marshland in an effort to control seawater and prevent it from overrunning other
4

areas of downtown Olympia.
5
6
7
8
9

To summarize, the proposed (first phase) development of this non-water dependent
project would be situated atop contaminated hydraulic fill within the historic estuary of East Bay
near the current Moxlie Creek culvert outfall and within the land likely required for any effective
delta/estuary restoration or daylighting project. The applicant has also obtained an option to

10

develop the surrounding land, and the full buildout of the surrounding site according to the Port

11

of Olympia’s “Vision 2025” plan would entail multiple structures being erected on both sides of

12

the existing creek outfall. Nearby, East Bay and Moxlie and Indian Creek are impaired water

13

bodies, although certain wildlife and fish including salmon still live in and around these waters.

14

As the City’s Stormwater Management Plan acknowledges, the impairments to Budd Bay are

15

fed by poor quality water flowing into East Bay from the Moxlie Creek culvert. The Habitat Plan

16

recognizes that the culvert’s unnatural conditions contribute to that contamination. If the

17

proposed development is constructed, it and the future build out will probably have a significant

18

and adverse impact on water quality in East Bay and the Moxlie and Indian Creek watersheds

19

by making crucial land near the mouth of the estuary unavailable for a future restoration project.

20

The cumulative impact of private commercial development and redevelopment upon the historic

21

estuary and this unique location should be evaluated before this project is approved.

22
23
24
25
26

The Moxlie Creek Culvert is an Unlawful Fish Passage Barrier
The fish-passage barrier culvert that conveys Moxlie Creek to Budd Bay constitutes an
ongoing violation of the Squaxin Island Tribe’s treaty right to take fish at its usual and
accustomed places. In United States v. Washington, the Ninth Circuit Court of Appeals agreed
with nineteen western Washington tribes (including the Squaxin Island Tribe) and held that “the

27

State violated the Treaties when it acted affirmatively to build roads across salmon bearing
28
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1

streams, with culverts that allowed passage of water but not passage of salmon.” 864 F.3d 1017,

2

1020 (9th Cir. 2017) (Fletcher, J., concurring in denial of rehearing en banc); see also id. at 1021
3

(“On the facts presented to us, we held that the State violated the Treaties when it acted

4

affirmatively to block salmon-bearing streams by building roads with culverts that protected the
5
6
7
8
9
10
11
12
13
14
15
16

State’s roads but killed the Tribes' salmon.”) (certiorari granted, 583 U.S. ___ (January 12,
2018)). The Court of Appeals affirmed a trial court injunction, that among other things, ordered
the Washington State Department of Transportation to remove the fish passage barrier culverts
associated with the state highway system in seventeen years (i.e., by 2030).
The appellate decision affirmed a 2007 ruling by federal district court judge Ricardo
Martinez who held that:
[t]he State’s duty to maintain, repair or replace culverts which block passage of
anadromous fish does not arise from a broad environmental servitude against which
the Ninth Circuit Court of Appeals cautioned. Instead, it is a narrow and specific
treaty-based duty that attaches when the State elects to block rather than bridge a
salmon-bearing stream with a roadbed. The roadbed crossing must be fitted with a
culvert that allows not only water to flow, but which insures the free passage of
salmon of all ages and life stages both upstream and down. That passage is best
facilitated by a stream simulation culvert rather than the less effective hydraulic
design or no-slope culvert. (Emphasis added)

17

United States v. Washington, 20 F.Supp.3d 828, 889 (W.D. Wash. 2007) (No. 70-9213). In the

18

same opinion, Judge Martinez found that freshwater and estuary habitat degradation in Western

19

Washington was a primary cause of the precipitous decline in salmon harvests since the treaties

20

were signed. He found that a significant component of the habitat degradation was due to

21

“culverts which do not allow the free passage of both adult and juvenile salmon upstream and

22

downstream.” The Judge determined that the “consequent reduction in tribal harvests [caused by

23
24
25

habitat degradation] has damaged tribal economies, has left individual tribal members unable to
earn a living by fishing, and has caused cultural and social harm to the Tribes in addition to the
economic harm.” United States v. Washington, 827 F. 3d 836, 845 (9th Cir. 2016) (certiorari

26

granted, 583 U.S. ___ (January 12, 2018)).
27
28
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1
2
3

Here, by its own admission, the City has similarly been violating the Squaxin Island
Tribe’s treaty right to take fish by building and then maintaining several fish passage barriers in
streams tributary to its usual and accustomed places in East Budd Bay. According to the City’s

4

2003 Storm and Surface Water Plan (SSWP), within the Moxlie and Indian Creek watersheds,
5
6
7
8
9
10
11
12
13
14

WDFW has identified several barrier culverts including the Moxlie Creek culvert that runs
adjacent to the project site. Nearly fifteen years ago, the City described the fish habitat problems
in the Moxlie and Indian Creek watersheds as follows:
There are a variety of habitat factors limiting salmonid production in these streams.
The lower portion of both streams (approximately 0.5 mile) is encased in a culvert.
The outfall of the culvert is located at the south end of East Bay, and the stream
does not resurface upstream until in the vicinity of Interstate 5. The portion encased
in the culvert flows under downtown Olympia. This represents a significant direct
loss of habitat, both for spawning and rearing. The Fish Passage Barrier Database
(SSHEAR 1999) identifies 17 culverts that have been assessed on Indian Creek and
four on Moxlie Creek. Eight of the culverts on Indian Creek are identified as current
fish passage [barriers]. Upstream salmon migration in Indian Creek extends only to
the Interstate 5 culvert, which is considered a total barrier (Brian Benson, personal
communication). The primary limiting factor, however, is thought to be limited
passage and survival through the lengthy culvert in the lower watershed.

15
16

2003 Olympia SSWP, Appendix E (Exhibit 4), p. E-9 (emphasis added).
The 2003 SSWP called for the City to evaluate the production potential of Moxlie Creek

17
18
19
20
21

and Indian Creek in the current and restored conditions, for use in a cost/benefit evaluation of
habitat restoration projects, and then to prioritize and correct identified fish passage barriers, and
identify and correct water quality problem sources. Thus, as was the case with the Department
of Transportation, in U.S. v. Washington, the City of Olympia has admitted to building and

22

maintaining a fish-passage barrier and, in fact, that the outfall culvert is the primary limiting

23

factor to salmonid production in the Indian/Moxlie Creek basin. 2003 SSWP at E-9. There are

24

also several other City-owned fish passage barrier culverts located in the Moxlie/Indian Creek

25

drainages. 2003 SSWP (Exhibit 9) at D-25 (noting the existence of approximately 16 road-

26

related fish passage barriers in the Moxlie/Indian creek drainage system) & D-34 (noting that

27

fish do not migrate through piped section).

28
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1

The proposed development and related future development would further impinge upon

2

the Squaxin Island Tribe’s treaty fishing right. If the City does not remedy that ongoing treaty
3

violation voluntarily, presumably it will be ordered to correct the fish passage barriers as
4

occurred with the State in U.S. v. Washington. In any event, because the City has not obtained
5
6
7
8
9

any technical or scientific analysis to assess or address the probable, significant, adverse
environmental impacts discussed above which are associated with the proposed development, it
cannot know whether the proposed development will further impair established treaty rights.
Port and City Pre-Approval Collaboration

10

Instead of evaluating the impacts of the proposed development upon future estuary

11

restoration options or legally required fish passage barrier removal options, the City has gone to

12

remarkable lengths to avoid acknowledging those impacts. Internal communications obtained in

13

response to several Public Records Requests suggests that certain key Port and City staff

14

collaborated in a joint effort to head off exploration of an estuary restoration for East Bay, defeat

15

efforts to explore a Moxlie Creek daylighting project, and downplay the impacts of the proposed

16

project upon such restoration efforts—and did so without first obtaining any technical or science-

17

based study to evaluate the relevant impacts.

18

As shown previously (pp. 10-11, above), senior Port staff were aware that some

19

conceptual estuary restoration plans would require significant parts of the Port’s East Bay

20

redevelopment site, including the land near the Moxlie/Indian Creek outfall. Nonetheless, in

21

communication with constituents, the Port has consistently deferred questions about estuary

22
23
24
25
26
27
28

restoration to the City. For example, in an email to Harry Branch (November 13, 2015)
Commissioner Michelle Morris summoned Mr. Branch to a meeting and wrote:
…I expect to get information from you on why you believe that the Port of Olympia
has any jurisdiction over the property containing the creek. I’ve attached a map that
you can get from the City of Olympia showing Moxlie Creek running straight down
Chestnut Street from 8th Avenue to State St. Then at State St. it veers slightly west
where it appears to cross Port property at the corner of Chestnut and Olympia. It is
an extremely small section of land at that corner where the creek actually runs under
Port property. I estimate that that section represents approximately 2% of the creek
route shown on this map while the other 98% is on City property. So again, you
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will need to explain why you're asking for action from the Port when it is not Port
property that you want to change. I look forward to our discussion next Tuesday or
Wednesday. I’ll be sending you a separate email to arrange a time and place to meet
with you.

1
2
3
4

Morris e-mail to Branch, November 13, 2015 (Exhibit 16).
According to the City Manager, city staff have frequently communicated with local

5
6
7
8

residents about estuary restoration projects. Olympia resident Harry Branch initiated one such
communication when he wrote to the City on November 20, 2015, noting that he and a group of
local residents were advocating for removal of culverts in the Olympia area:
Most recently we have been contributing ideas pertaining to the Port’s plans
pertaining to Parcels 2&3 bordering State Ave across from Chestnut Street. We
have suggested that the estuary of Moxlie creek be restored in conjunction with
development as a way of clearing obstacles and coming up with something that
would benefit all.

9
10
11

The Port was interested in the idea of applying for an NEP [U.S. Environmental
Protection Agency’s National Estuary Program] grant to do a feasibility study on
daylighting Moxlie Creek but they felt the City should take the lead. Then on
Monday evening they reiterated this interest. Ed Galligan asked who the Port might
contact at the City. I could give him no name because although we have sent
innumerable emails and letters and spoken with individuals and the Council, we
have never received a single reply. As a footnote, the City Manager and staff have
been forthcoming with information but we haven’t lobbied them with policy
decisions.

12
13
14
15
16
17

Branch e-mail to City of Olympia, November 20, 2015 (Exhibit 17). The message included in a

18

postscript a list of web links about the benefits of restoring streams from culverts to the open air,

19

adding:

20

One solution may be ‘daylighting,’ or unburying buried streams. Yonkers,
Cincinnati, Seattle, and Kalamazoo have all undertaken daylighting projects in the
recent past. In Baltimore, talks of daylighting the Jones Falls river, which drains
directly into the city’s Inner Harbor, have been going on for years.

21
22

There are considerable economic benefits that accompany unmasked, revitalized
rivers; think of developers drooling over Los Angeles’s forthcoming restoration of
the L.A. River, a version of daylighting. But Golden and Beaulieu hope that
quantifying the ecological effects of buried streams will motivate more daylighting
projects—and, as cities expand, motivate planners to leave free-flowing rivers
unburied to begin with.

23
24
25
26

Id.
27

Mr. Hall responded in pertinent part on December 5, 2015:
28

APPELLANT OLYMPIA URBAN WATERS - 16
LEAGUE’S APPEAL BRIEF

Smith & Dietrich Law Offices PLLC
400 Union Ave SE, Suite 200
Olympia, WA 98501
360-918-7230

1
2
3
4
5
6
7
8
9
10
11
12

Sometime in the new year I will ask City staff to get with you on our initial look at
Moxlie Creek. While intriguing on the surface (no pun intended), it has a number
of obvious pitfalls.
While we have not spent significant time on an engineering analysis, the Moxlie
culvert is extremely deep and would require extensive excavation and disruption to
roads, utilities and private properties in the area. It would be very expensive,
disruptive and complex.
And, our current environmental restoration efforts in the City are focused on West
Bay which has active salmon runs, bird nesting and many other advantages over
the Moxlie area. We are in the middle of a habitat study on west bay with the
Squaxin Island tribe, the Port and others to improve environmental conditions on
West Bay. Any future dollars we invest in restoration are likely to be directed there
and not to East Bay. We don’t have the staff or money to also do Moxlie and I
would not recommend the City or the Port change course from our West Bay
efforts.
If you are looking for optimal environmental impact, I’d urge you to follow the
West Bay work.
Id. (Hall e-mail to Branch, December 5, 2015) (emphasis added).

13

Mr. Branch responded in an e-mail dated December 7, 2015:

14

Daylighting the stream wouldn’t necessarily mean restoring it to its historic depth.
The stream is near the surface where it goes underground at Plum and Union and it
could remain on or near the surface from there, following any pathway as long as
it continues to flow downhill.

15
16
17
18
19
20
21
22
23
24

The first study cited below was written by a team of 11 EPA scientists. The second
two are changes in guidelines. The EPA is reconsidering culverts. They’re
suggesting that jurisdictions take the question of degraded 303(d) waterways like
East Bay seriously. If what we’re doing isn’t working we need to try something
else, such as restoration.
At this juncture, the City could simply ask that the Port curtail plans to develop the
estuary of Moxlie Creek. The City could hold off on riprap at the head of the bay.
Not doing things intrinsically doesn’t cost money.
I hope that in addition to the West Bay habitat study, there will be a study of
ecological influences, especially those associated with stream estuaries like that of
Schneider Creek, which also runs through a long pipe. How have physical
parameters altered chemical parameters like nitrates and dissolved oxygen and
biological parameters like primary and secondary production?

25

Id. (Branch e-mail to Hall, December 7, 2015). Apparently, Mr. Hall did not reply to this

26

message.

27

Later, on December 7, 2015, the Port of Olympia’s Executive Director, Mr. Ed Galligan,

28

forwarded the e-mail exchange between Mr. Branch and Mr. Hall to the Port Commissioners.
APPELLANT OLYMPIA URBAN WATERS - 17
LEAGUE’S APPEAL BRIEF

Smith & Dietrich Law Offices PLLC
400 Union Ave SE, Suite 200
Olympia, WA 98501
360-918-7230

1
2

He added in a note that, though Mr. Branch believed the Port Commission was interested in
pursuing a NEP grant for an estuary restoration feasibility study, Mr. Galligan’s own notes

3

showed only that Mr. Branch was told the City would be the proper entity to submit the grant
4

application, and that “Commissioner Barner indicated that he was interested in learning more

5
6
7
8
9
10

about the matter.” He added that “Mr. Hall has agreed to send Mr. Andy Hobbs from the City to
the Dec. 14 Port Commission meeting to give an overview on this subject and suggested that the
Port Commission and City Council schedule a joint meet sometime in February or March to
address a range [of] each jurisdictions’ priorities.” Galligan e-mail dated December 7, 2015
(Exhibit 17, page 3).

11

In another instance, the Port’s Real Estate Manager wrote to colleagues—and the

12

applicant’s architect—concerning Moxlie Creek restoration questions on September 30, 2016

13

that “The interest concerning Moxlie Creek is not going away. All future development at the site

14

can be impacted by these discussions. We need help in ending this issue.” Reid e-mail,

15

September 30, 2016 (Exhibit 3) (emphasis added). Mr. Reid noted that City of Olympia

16

employees would be coming to the Port for a meeting on October 4 about the proposed

17

development, and went on to add that “Having active vocal support from the City on this project

18

is critical for it’s [sic] success.” Id.

19

A few weeks after the scheduled meeting between Port and City staff, City Manager

20

Steve Hall sent a letter to Port Executive Director Ed Galligan concerning the Moxlie Creek

21

culvert. The letter reads:

22
23
24
25

You had asked if the City has created a project or a work group to consider the
daylighting of Moxlie Creek in downtown Olympia.
While we have heard advocacy for a project to evaluate opening up Moxlie, there
is neither a capital facilities project nor funding to consider this work. Further, the
City has not created a work group, nor are we applying for grants or looking for
partners to evaluate this as a possible future project.

26
27
28

City staff has been consistent with inquiries over the years on this idea. It would be
very expensive, complex, and based on initial review, would not likely yield
significant environmental benefits. In addition, if we did pursue Moxlie we would
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1

have to abandon or delay other projects that do have significant environmental
benefit such as our work on West Bay.

2
3
4
5
6
7
8
9

I have advised citizens in the past that the City staff does not support nor will we
advocate for the project, but that citizens are always free to address the City Council
during the Capital Facilities Plan public process. The first hearing on that plan
occurred on October 18 and I do not believe we received any testimony on the
Moxlie Creek project.
Hall letter to Galligan, October 27, 2016 (Exhibit 18) (emphasis added). The letter does not
explain why the City was not interested in obtaining grant funding available from the National
Estuary Program to cover the costs of an estuary restoration study as Mr. Branch had pointed out
was an option in November 2015. Additionally, a public records request was submitted to the

10

City for all of the studies or reports pertaining to Moxlie Creek daylighting that Mr. Hall relied

11

upon to make the statements in his letter cited above, but the City identified two emails marked

12

attorney-client privileged as responsive. See PRR W009710-102617 and response (Exhibit 19).

13

Later, in 2017, Mr. Hall sent Mr. Galligan an e-mail reading in part that “The City’s

14

situation is essentially the same in 2017, we do not have a capital facilities project nor funding

15

nor any grant applications pending that would apply to such a project [as a hypothetical Moxlie

16

Creek culvert daylighting or restoration project]. In fact, City staff has been consistent that we

17

recommend spending limited habitat and water quality funds in other areas of Bud [sic] Inlet

18

such as the West Bay area that could yield substantial environmental results.” Steve Hall e-mail

19

to Ed Galligan, October 5, 2017 (Exhibit 20).

20

Talking points, which resemble those shared by Mr. Hall with Mr. Galligan, designed to

21

circumvent questions about restoring the East Bay estuary or daylighting Moxlie Creek culvert

22

arise in the Port’s own communications. In January 2017, at a meeting of the Port of Olympia

23
24
25
26
27

Commission to consider approval of the proposed ground lease and option agreement with the
applicant, the Port was informed by staff that the “City of Olympia has not expressed an intent
or interest in utilizing Port property for daylighting efforts” concerning Moxlie Creek. January
9, 2017 meeting slideshow printout, 8 (“Sea Level Rise and Moxlie Creek”) (Exhibit 2). The
same slide notes that the leased Port property is “not adjacent to Moxlie Creek,” although the

28
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1
2
3

optioned land and the Port’s long-term land use plans discussed in the same slideshow included
a buildout extending across Chestnut Street Northeast. The Port’s slide deck also reflected its
own staff’s perspective that “The East Bay District has valuable waterfront frontage and frontage

4

along State Avenue. The intent of this area is to take advantage of the high volume frontage with
5
6
7
8
9

commercial and retail uses, as well as the waterfront views and access the District offers.” Id.,
3.
The applicant’s proposal was considered at a public hearing of the Design Review Board
on September 28, 2017 where public comment was not allowed based on the premise that the

10

Board constituted a “limited public forum” and that City staff would provide an opportunity for

11

public comment at a later date. Recording, 29:42-29:50. Ahead of the meeting, written comments

12

were obtained by the City which repeatedly called for at least a temporary slowdown of the

13

development process in order to devote proper attention to daylighting Moxlie Creek. Substantial

14

numbers of these comments were pronounced to fall outside the scope of the Board’s authority,

15

although “other City departments” would review environmental factors according to the

16

presiding Chair’s statements at the public meeting. Recording 28:50-29:15. Despite disclaiming

17

any jurisdiction over the environmental concerns raised in the public comments, at one point

18

during the public meeting, the presiding Chair addressed the daylighting of Moxlie Creek:

19

The Chair: And I just wanted to say that I was a fan of Oscar Soule, an Evergreen
professor, twenty years ago, when he talked about opening up Moxlie Creek.
Because I’m – could we have the map again? The site map of this that shows the
property to the east? Because, I know from the letters that we’ve read people are
concerned that if this is developed, there’s no hope for Moxlie Creek ever being
opened up, but – can you show us on this map where Moxlie Creek is? Where it
empties out? [Discussion between Mr. Thomas, applicant’s architect, and Ms.
McCoy, City planner, clarifying that culvert is situated under Chestnut Street, not
under Cherry Street.]

20
21
22
23
24
25

Mr. Thomas: It’s in Chestnut, and there’s been some discussions we’ve had over
the years with folks who advocate for that, whether it’s—you know, whether they
like the length, be it Chestnut, or Cherry.

26
27
28

Ms. McCoy: [Inaudible comments while adjusting map projection.] So, this is going
to load up, and I’m going to take that off, and you’ll see – here is our development
site, and here is Moxlie, the—undergrounding, and it goes right into the Bay. And
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1

if I pull out just a little bit, you can see how extensive, how long that goes. It’s
approximately a mile.

2

[Male voice]: In a tube?
3
4
5
6
7
8
9
10
11
12

Ms. McCoy: In a tube.
The Chair: A culvert.
Ms. McCoy: A culvert.
[Female voice]: A pipe.
The Chair: So, it is a pipe dream that that could be opened up someday. But, so, I
just wanted – that this project does not cover that.
[Female voice]: It’s helpful to see that context.
[Second female voice]: It is.
The Chair: So thank you for that.
Recording, 1:39:55-1:42:25.

13

B. Legal Argument

14

Standard of Review
15

According to OMC 18.75.040(f), in reviewing a decision including a recommendation of
16

the Design Review Board, the Examiner shall give substantial weight to the recommendation of
17
18
19
20
21
22
23

the Board. With regard to decisions of city staff, the Examiner shall accord due deference to the
expertise and experience of the staff rendering such decision. The Examiner shall only grant the
relief requested by an appellant upon finding that the appellant has established that:
1. the staff engaged in unlawful procedures or failed to follow a prescribed
procedure;
2. the staff’s decision was an erroneous interpretation of the law;

24

3. the decision is not supported by substantial evidence within the context of the
whole record;

25

4. the decision is a clearly erroneous application of the law to the facts;

26

5. the decision is outside the authority or jurisdiction of the decision-maker;

27

6. the decision violates the constitutional rights of the party seeking relief, or

28
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1

7. the decision is clearly in conflict with the City’s adopted plans, policies or
ordinances.

2

City Staff Erred by Issuing the DNS
3

The State Environmental Policy Act requires an environmental impact statement be
4

prepared for “major actions having a probable significant, adverse environmental impact.”

5
6
7
8
9

RCW 43.21C.021(1). The purpose for the EIS provision in SEPA is “not to evaluate agency
decisions after they are made, but rather to provide environmental information to assist with
making those decisions.” King County v. Boundary Review Bd., 122 Wn.2d 648, 666, 860 P.2d
1024 (1993); see also id. at 663-64 (“One of SEPA’s purposes is to provide consideration of

10

environmental factors at the earliest possible stage to allow decisions to be based on complete

11

disclosure of environmental consequences.”) (citations omitted). Public agencies must

12

“[i]nclude in every recommendation or report on proposals for … major actions significantly

13

affecting the quality of the environment, a detailed statement by the responsible official on:

14
15
16
17
18
19
20
21

(i) the environmental impact of the proposed action;
(ii) any adverse environmental effects which cannot be avoided should the proposal
be implemented;
(iii) alternatives to the proposed action;
(iv) the relationship between local short-term uses of the environment and the
maintenance and enhancement of long-term productivity; and
(v) any irreversible and irretrievable commitments of resources which would be
involved in the proposed action should it be implemented.”
RCW 43.21C.030(2)(c); see also Chapter 14.04 OMC (stating procedures for appeals of City
decisions). The responsible agency may determine that an environmental impact statement is not
needed by issuing a Determination of Non-Significance. WAC 197-11-340.

22

SEPA allows an agency to issue a Determination of Non-Significance only after a

23

holistic environmental review of probable impacts of the proposed action. In completing their

24

threshold determinations, “[a]gencies shall carefully consider the range of probable impacts,

25

including short-term and long-term effects. Impacts shall include those that are likely to arise or

26

exist over the lifetime of a proposal or, depending on the particular proposal, longer.” WAC 197-

27

11-060(4)(c); see also -060(4)(b) (“In assessing the significance of an impact, a lead agency shall

28

not limit its consideration of a proposal’s impacts only to those aspects within its jurisdiction,
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1

including local or state boundaries….”). A threshold determination must not balance whether

2

the beneficial aspects of a proposal outweigh its adverse impacts; instead, the question is whether
3

any probable significant adverse impacts exist. WAC 197-11-330(5). “The range of impacts to

4

be analyzed in an EIS (direct, indirect, and cumulative impacts, WAC 197-11-792) may be wider
5
6
7
8
9
10
11
12
13
14

than the impacts for which mitigation measures are required of applicants (WAC 197-11-660).
This will depend upon the specific impacts, the extent to which the adverse impacts are
attributable to the applicant's proposal, and the capability of applicants or agencies to control the
impacts in each situation.” WAC 197-11-060(4)(e).
Environmental review includes examining not only the immediate scope of work for a
proposed land use action, but also the proposed action’s indirect impacts:
A proposal’s effects include direct and indirect impacts caused by a proposal.
Impacts include those effects resulting from growth caused by a proposal, as well
as the likelihood that the present proposal will serve as a precedent for future
actions. For example, adoption of a zoning ordinance will encourage or tend to
cause particular types of projects or extension of sewer lines would tend to
encourage development in previously unsewered areas.

15

WAC 197-11-060(4)(d) (emphasis added); see also Alpine Lakes Protection Society v. State
16

Dep’t of Natural Resources, 102 Wn.App. 1, 16, 979 P.2d 930 (Div. 1 1999) (“An EIS should

17
18
19
20
21

be prepared where the responsible agency determines that significant adverse environmental
impacts are probable following the government action, even if there are no existing specific
proposals to develop the land in question or because there are no immediate land use changes
that will flow from the proposed action.”) (citing King County v. Boundary Review Bd., 122

22

Wn.2d 648, 664, 860 P.2d 1024 (1993)); and King County v. Boundary Review Bd., 122 Wn.2d

23

at 663 (“an EIS is required if, based on the totality of the circumstances, future development is

24

probable following the action and if that development will have a significant adverse effect upon

25

the environment”).

26

The scope of environmental review of a proposed action, “[f]or the purpose of deciding

27

whether an [environmental impact statement] is required, is specified in the environmental

28

checklist….” WAC 197-11-060(2)(b); the checklist is defined in WAC 197-11-330 and -444.
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1
2

a. The City Improperly Piecemealed the Environmental Analysis by Ignoring Indirect
Effects of Related Development

3

This tribunal should set aside the City’s Determination of Non-Significance. For

4

purposes of the State Environmental Protection Act, the proposed development has probable

5

significant adverse environmental impacts on the water quality in East Bay and Moxlie and

6

Indian Creeks. Construction of the proposed development (and the buildout of which it is merely

7

the first step) in the historic estuary of East Bay, adjacent to the current location of the Moxlie

8

Creek culvert and its outfall, will probably permanently alter the available options for

9

remediating these waters’ significant existing water quality impairments. Multiple government-

10
11
12
13

sponsored plans have recognized the likely linkage between the unnatural diversion of two local
creeks into the culvert and impairments like low dissolved oxygen, high fecal coliform bacteria
levels, high nitrogen levels, fish habitat degradation and other environmental impairments in
East Bay. However, to date, no serious analysis has examined the impact of this project on

14

options for restoring or improving the water quality in the estuary and creeks, apparently due to
15
16

strong institutional resistance within the City’s staff to acknowledging the significant problems
in these water bodies. Accordingly, the DNS process is not appropriate to the City’s decision-

17
18
19
20
21

making process, and if the City intends to proceed with review, then an Environmental Impact
Statement should be prepared to examine the impacts to the environment from the proposed
project in comparison to other alternatives.
“‘The policy of the act, which is simply to insure via a ‘detailed statement’ the full

22

disclosure of environmental information so that environmental matters can be given proper

23

consideration during decision making, is thwarted whenever an incorrect ‘threshold

24

determination’ is made.’” Sisley v. San Juan County, 89 Wn.2d 78, 84, 569 P.2d 712 (1977)

25

(quoting Norway Hill v. King County Council, 87 Wn.2d 267, 273, 552 P.2d 674 (1976)). Here,

26

the Port and the applicant contemplate a build-out which only begins with the present proposal,

27

and would result in both city blocks adjacent to the Moxlie Creek outfall being covered with

28

major new, mixed-use structures. The present proposal is only the first step in a series of land
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1
2

use actions that, collectively, if not individually, exert a probable, significant, adverse impact on
the degraded waters running between the properties and East Bay nearby. The Port’s own

3

preliminary work shows that the buildout will preclude the future use of adjoining lands for an
4

estuary mouth restoration that will provide any habitat benefit. Because the available information
5
6
7

belies the City’s Determination of Non-Significance, it should be vacated and this matter
remanded for further proceedings.

8

b. The City’s Land Use Approval Is Erroneous Because the City Cannot Authorize
Further Impairment of Tribal Treaty Fishing Rights.

9

This Hearing Examiner should vacate the City’s land use approval because it allows for

10
11
12
13

the further impairment of tribal treaty fishing rights. As demonstrated previously, the Moxlie
Creek culvert is a fish passage barrier unlawful under Washington and federal law. Under Article
VI, clause 2 of the United States Constitution, “all Treaties made, or which shall be made, under
the Authority of the United States, shall be the supreme Law of the Land; and the Judges in every

14

State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary
15

notwithstanding.” According to the Stevens Treaties signed between the United States and
16

various Indian tribes:
17
18
19
20

The right of taking fish, at all usual and accustomed grounds and stations, is further
secured to said Indians, in common with all citizens of the Territory, and of erecting
temporary houses for the purpose of curing, together with the privilege of hunting,
gathering roots and berries, and pasturing their horses on open and unclaimed lands:
Provided, however, That they shall not take shell fish from any beds staked or
cultivated by citizens.

21
22

United States v. Washington, 853 F. 3d 946, 962, ___ P.3d ___ (9th Cir. 2017) (citation omitted)

23

(certiorari granted, 583 U.S. ___ (January 12, 2018)). The same court concluded that, where

24

barrier culverts impacted the stock of available salmon, “in building and maintaining barrier

25

culverts within the Case Area, Washington has violated, and is continuing to violate, its

26

obligation to the Tribes under the Treaties.” Id. at 966. See also RCW 77.95.160-.185 (state law

27

governing fish passage barrier removal process).

28
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1

Here, as shown above, the Moxlie Creek outfall culvert has been assessed as a significant

2

fish passage barrier much like the culverts at issue in United States v. Washington. As the limiting
3

factor to salmonid production in the Moxlie/Indian Creek watershed, it obviously impacts the
4

stock of salmon available for tribal fishers. The City’s approval of the present land use

5
6
7
8
9
10
11
12
13
14
15

application is in error because it unlawfully allows a private developer to further impair federally
recognized treaty fishing rights. For this reason alone, the City’s land use approval must be
vacated and this matter remanded for further action consistent with the City’s treaty obligations.
c. The Proposed Development Falls within an Area Subject to Critical Area
Ordinance Review
Finally, the City’s Determination of Non-Significance and land use approval are both
clearly erroneous because they fail to take account of the existence of a critical area adjoining
the site of the proposed development. The environmental checklist (§ B.7.h.) notes that the “Site
has not been classified as a critical area by the city or county.” However, under the City’s critical
area ordinance (OMC § 18.32), different rules are applied to “streams and important riparian
areas.” A stream is defined to include an “area where surface waters flow sufficiently to produce

16

a defined channel or bed, i.e., an area which demonstrates clear evidence of the passage of water
17
18
19
20
21

including but not limited to bedrock channels, gravel beds, sand and silt beds and definedchannel swales.” OMC 18.32.405(A). As the ordinance clarifies, “[t]his definition is not meant
to include irrigation ditches, canals, storm or surface water runoff devices or other entirely
artificial watercourses unless they are used to convey streams naturally occurring prior to

22

construction.” Id. (emphasis added). The water flowing through the Moxlie Creek culvert is a

23

stream under the City’s critical area ordinance. The environmental checklist notes (§B.3.) that

24

the project is “approximately 250’ from Moxlie Creek.” Accordingly, at least part of the project

25

is on land subject to the critical area ordinance review:

26
27
28

In order to preserve the natural functions of streams and “important riparian areas”
by controlling siltation, minimizing turbidity, protecting nutrient reserves,
maintaining stream flows, providing a source of large woody debris, preserving
natural flood storage capacities, protecting fish bearing waters, preserving
overhanging vegetation, providing groundwater recharge, and protecting the
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I
2

wildlife habitat associated with streams and intact riparian areas of marine and lake
shorelines, all areas within three hundred (300) feet-of such waters shall he qrrhiecr
to the standards in OMC 18.32.405 thioush OMC lgizrl4t

J

OMC 18.32.400. Depending on its size, a stream is assigned a buffer areaby ordinance; forthe

4

waters flowing through the Moxlie Creek culvert, the correct buffer appears to be 250 feet on
either side ofthe stream. OMC 18.32.435(A)(2). Many land uses are prohibited within important

6

riparian areas or stream buffer zones. Others are only allowed

7

examiner. OMC 18.32.420 et seq.

8

9

l0

il
l2

if

authorized by the hearing

The City's SEPA determination and land use approval are clearly erroneous because the
proposed development is within 300 feet of Moxlie Creek, and the

full buildout planned for the

adjoining parcels will fall within the 250-fbot Critical Areas Ordinance buffer, but the project
has not been subject to Critical Area review because the environmental checklist erroneously
suggested that no critical areas were affected.

l3

III.

CONCLUSION

t4

For the stated reasons, Appellant, Olympia Urban Waters League, respectfully requests
l5

l6
t7

that the hearing examiner vacate the City

of Olympia's SEPA Determination of Non-

Significance and approval of the applicant's land use application, and remand this matter for

further proceedings.
t8
t9
1n

DATED this 8th day of March. 20l

8.

SMIl'H & DIE'|RICH LAW OFFICES PLLC

2l
22
z-)

Walter M. Smith, WSBA No.46695

ai

Steve E. Dietrich, WSBA No. 21897

Attorneys
25

for

Appellant, the Olympia Urban

Waters League

zo
27
28

APPELLANT OLYMPIA URBAN WATERS - 27
LEAGUE'S APPEAL BRIEF

Smith & Dietrich Law Offices PLLC
400 Union Ave SE, Suite 200

Olympia, WA 98501
360-918-7230

Appendix: List of Cited Exhibits
Olympia Urban Waters League’s Appeal Brief
City of Olympia Hearing Examiner
(East Bay Flats and Townhomes [Westman Mill], No. 17-2795
March 8, 2018
Exhibit
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

Description
Approved Site Plan
Port Commission Meeting Packet, January 9, 2017 (excerpts related to
proposed development)
Mike Reid e-mail dated September 30, 2016
2003 Olympia SSWP, Appendix E
2017 Olympia SSWP [Draft] Chs. 7-8 (Water Quality and
East Bay Habitat Enhancement Plan, 1994
Glover, Bird’s eye view of the city of Olympia, East Olympia and Tumwater,
Puget Sound, Washington Territory, 1879 (A.L. Bancroft & Co.), LOC call
number G4284.O5A3 1879.G6
Plywood in Retrospect: Olympia Veneer Company (Exhibit 8) (No. 7 in a series
of monographs on the history of West Coast plywood plants) (Plywood
Pioneers Association, March 1969) (excerpt)
2003 Olympia SSWP, Appendix D (excerpts related to Indian and Moxlie
Creeks)
Empirical Evaluation of the Potential for Soil Constituents to Migrate to
Surface Water via Groundwater, Pioneer 2011 (excerpt omitting tables, figures,
and appendices)
Indian/Moxlie Creek Comprehensive Drainage Basin Plan, Chs. 5-6 (Indian and
Moxlie Creek Systems-Indian Creek Basin Problem Analysis) & Ch. 10
(Optimal Alternative and Recommendations) (May 1993)
Puget Sound Nearshore Ecosystem Restoration Project, Strategic Restoration
Conceptual Engineering – Design Report, Appendix A: Action Characterization
Report Results, March 2011 [Draft] (excerpts relating to Moxlie Creek culvert)
Port of Olympia schematic diagrams for “Daylighting,” “Stability,” and
“Habitat” restoration options
E-mail from Burgess to Galligan, November 12, 2015
Port of Olympia e-mail communication re: Brenda Snyder conceptual design
and Imagine the Deschutes event; slide deck showing Brenda Snyder
conceptual design for Olympia downtown core
Morris e-mail to Branch, November 13, 2015
Branch, Hall, and Galligan e-mail chain, November 20-December 7, 2015
Hall letter to Galligan, October 27, 2016
PRR W009710-102617 and City of Olympia’s response
Steve Hall e-mail to Ed Galligan, October 5, 2017

